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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

 PRESENT : Smti. A. Rahman, A.J.S., 

   Additional Chief  Judicial Magistrate, SONITPUR. 

 

For the prosecution  ....Sri Biraj Nath               , Advocate    

               

For the accused person  ….Sri Kashi Prasad Singh   , Advocate   

 

Ref. : C.R. Case No. 286/07 

 

Kumar Jyoti Patangia 

-vs- 

Jayanta Borah 

... Accused person      

 

                   Under section 138 of NI Act 

 

Offence explained on........  7.02.08 

Evidence recorded on ....... 6.08.11,27.02.13,31.08.12, 13.05.13 

Arguments heard on .......   18.04.18  

Judgment delivered on ...... 02.05.18 

 

                 J U D G E M E N T 

1.   The prosecution case in brief is that accused Sri Jayanta Borah, having good 

relationship with complainant  since long, had borrowed an amount of Rs. 

2,20,000/- (Rupees Two Lakhs Twenty Thousand Only) from him by executing 

a promissory note with a condition return the same on 12.06.07. Thereafter, 

on 12.06.07, the accused issued a cheque bearing no. 0661617 drawn on 

Pragjyotish Gaonlia Bank, Bindukuri Branch for an amount of Rs. 2,20,000/- 

which the petitioner deposited on the same day with his banker UCO Bank, 

Tezpur Branch. But, on 17.07.07, the bank informed him about the dishonour 

of the cheque due to insufficient fund in the account of the accused. 

Thereafter, he issued a demand notice on 20.07.07 by registered post with 

A/D through his advocate which was accordingly, served on the accused on 
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23.07.07. But the accused had neither contacted him nor paid the said 

amount.  Hence, this case.  

2.   The accused person was summoned to face the trial. On his appearance, 

particulars of offence u/s 142/138 of NI Act has been explained to him to 

which he pleaded not guilty and claimed to be tried.  

3.   During course of trial, the complainant side examined two witnesses, 

including himself and the defense side examined no witness. After closure of 

prosecution evidence, accused was examined U/S 313 Cr. P.C. I have heard 

the arguments advanced by the learned counsel of both the sides. 

    POINTS FOR DETERMINATION : 

(i) Whether the accused had issued cheque being no. 0661617 

of Rs. 2,20,000/- on 12.06.07 of Pragjyotish Gaonlia Bank, 

Bindukuri Branch payable to the petitioner in discharge of 

his debt and liability to the complainant? 

(ii) Whether the complainant has presented the cheque to his 

bank UCO Bank, Tezpur Branch, within 6 months from the 

date on which it was drawn or within the period of its 

validity, whichever is earlier ? 

(iii) Whether the cheque was returned to the complainant by 

bank due to insufficiency of fund in the account of the 

accused to honour the cheque ? 

(iv) Whether the complainant had made demand for payment of 

the said amount of money by giving a written notice to the 

accused within 30 days of receipt of information by him 

from the bank regarding the return of the cheque as 

unpaid ? 

(v) Whether the accused had failed to make payment of the 

said amount of money to the complainant within 15 days 

of the receipt of the notice ? 
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4. DISCUSSION, DECISION AND REASONS THEREOF: 

5.   Complainant, Kumar Jyoti Patangia, as PW1 has stated that he is a 

contractual employee in Kanaklata Civil Hospital and accused, having good 

relationship with him since long, had borrowed an amount of Rs. 2,20,000/- 

(Rupees Two Lakhs Twenty Thousand Only) by executing a promissory note 

with a condition to return the same on 12.06.07. Ext. 1 is the said promissory 

note wherein, Ext. 1(1), 1(2), 1(3) and 1(4) are the signatures of the accused. 

Thereafter, on 12.06.07, the accused issued a cheque bearing no. 0661617 

drawn on Pragjyotish Gaonlia Bank, Bindukuri Branch for an amount of Rs. 

2,20,000/- which the petitioner deposited on the same day with his banker 

UCO Bank, Tezpur Branch. Ext. 2 is the said cheque wherein, Ext. 2(1) and 

2(2) are the signatures of the accused. But the official of drawee bank of the 

accused person, Pragjyotish Gaonlia Bank, Bindukuri Branch through its 

cheque return memo dated 6.07.07 communicated the payee bank, UCO 

Bank, Tezpur Branch about the insufficiency of fund in the account of the 

accused and accordingly, on 17.07.07, his payee bank informed him about the 

dishonour of the cheque due to insufficient fund in the account of the 

accused. Ext. 3 is the cheque return memo and Ext. 4 is the payee Bank, UCO 

Bank’s intimation letter to the complainant.  Thereafter, he issued a demand 

notice on 20.07.07 by registered post with A/D through his advocate u/s 138 

of NI Act which was accordingly, served on the accused on 23.07.07. Ext. 5 is 

the office copy of the said Advocate Notice, Ext. 6 is the postal receipt and 

Ext. 7 is the Acknowledgement Card wherein, Ext. 7(1) is the signature of the 

accused person with date.  That even after receipt of notice  the accused 

failed to make payment of the amount to him  with ulterior reason by 

malafidely and intentionally issuing the said cheque. 
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    During cross-examination on 31.08.12, he has stated that out of the said loan 

amount the accused had returned Rs. 60,000/-. That Rs 1,60,000 is still due 

to him out of the total cheque amount.  

    After his cross-examination the complainant filed additional evidence in 

the form of   re-examination on  27.02.13, after obtaining  permission of court 

wherein, he has stated that, after filing his evidence on affidavit  on 06.08.11, 

the accused had made payment of Rs. 60,000 against the cheque amount of 

this case  by executing a money receipt  on 23.12.11. That, Ext. 8 is the 

money receipt wherein, Ext. 8(1) and 8(2) are the signatures of the accused 

and the complainant.  

During cross-examination he  further stated that he is ready to receive 

the remaining money in five installments which should be paid by 01.06.13  

     Aforesaid evidence of PW1 , made during examination in chief as well as 

cross-examination remained unrebutted and its amount to admission of the 

accused regarding his debt and liability towards the complainant arising out of 

the cheque, the Ext-1.  

6.   PW2, Sri Nitya Kinkor Goswami, Branch Manager, Assam Gramin Vikash, 

Bindukuri Branch, has stated that cheque being no. 0661617  is the leaf of the 

cheque book of their bank issued against  A/C No. 6886/23 in the name of 

accused. That  Ext. 2 is the said cheque. That, the said leaf is a part of 

cheque book no. 0661611-0661620. He has proved the cheque issue register 

as Ex-8. Ext. 8(1) is the relevant part of Ext. 8 and Ext. 8(2) is the signature 

of the accused. That he had printed the Ledger Abstract of the account 

against which the cheque was issued. Ext. 9 is the Ledger Abstract wherein, 

Ext. 9(1) is the signature of the Branch Manager.  That, presently Pragjyotish 

Gaolia Bank is renamed as “Assam Gramin Vikas Bank”. That, the account 

balance of the accused as on 12.06.07 was Rs. 541/- which was Rs. 550/- on 

July, 2007. That,  Ext. 3 is the cheque return memo which was given by him 
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to the Branch Manager, UCO Bank, Tezpur Branch intimating about the 

insufficiency of fund in the account of the accused.  

During cross-examination, he has stated that Ext. 2 was issued on 12.06.07 

and at that time he was not at Tezpur.   

7. The  oral evidence of the official witness , including the documents exhibited 

by him remained unrebutted as there is no cross-examination on the contents 

of documents and their execution. The signature of the accused in the 

cheque, the cheque issue register are also not disputed by the accused.   

8. The statement of the complainant made in  cross-examination that  “Rs 

60,000/- taken as loan was returned , Rs 1,60,000/- as per the cheque 

has to be returned”  and  “I am ready to receive the money in 

installments (five installment), should be paid by 1st June 13”  remained 

unrebutted as there is neither cross-examination to that effect nor there is any 

suggestion put by defence denying the payment in terms of the cheque. Thus the 

evidence made by the complainant during cross-examination, as well as the 

money receipt, the Ext 8, which also remained unrebutted,   clearly shows that 

accused had  issued the  cheque, the ext-2 . 

9.   The above findings are sufficient to draw the statutory presumptions u/s 139 

of NI Act  and accordingly it is presumed  that accused had issued cheque being 

no. 0661617 of Rs. 2,20,000/- on 12.06.07 of Pragjyotish Gaonlia Bank, Bindukuri 

Branch payable to the complainant  in discharge of his debt and liability to him. 

10. However the presumption is rebuttable and accused had the opportunity to 

rebut the same by adducing reliable oral or documentary evidence.  

11. After closure of prosecution evidence, the incriminating materials were put to 

the accused, Sri Jayanta Borah, to which, he denied all the allegations. His 

plea is that, he had taken a loan amount of Rs. 35,000/- (thirty five thousand 

only) from the complainant and for the purpose of security he had issued a 

blank cheque in his favour which was later on misused by the complainant. 
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That, he had no any mala fide intention while issuing the cheque and has 

been falsely implicated in this case.  

12. Accused although had taken the aforesaid stand in his examination u/s 313 

Cr.P.C , but he had neither  adduced evidence to prove his such assertions and 

thereby failed to rebut the incriminating evidences in respect part payment 

and due to the complainant as per the terms of the cheque. Thus he failed to 

rebut the statutory presumption drawn against him. 

13.   Now, let me take point nos. (ii) and (iii) together for determination i.e. 

whether the complainant has presented the cheque to his bank and whether it 

was dishonored on presentation. PW1 has stated that the cheque issued  on 

12.06.07, by accused bearing No 0661617 drawn on Pragjyotish Gaonlia Bank, 

Bindukuri Branch for an amount of Rs. 2,20,000/- was presented by him on 

the same day with his banker UCO Bank, Tezpur Branch. But the official of 

drawee bank of the accused person, Pragjyotish Gaonlia Bank, Bindukuri 

Branch through its cheque return memo dated 06.07.07 communicated the 

payee bank, UCO Bank, Tezpur Branch about the insufficiency of fund in the 

account of the accused and accordingly, on 17.07.07, his payee bank 

informed him about the dishonour of the cheque due to insufficient fund in 

the account of the accused. Ext. 3 is the cheque return memo and Ext. 4 is 

the payee Bank, UCO Bank’s intimation letter to the complainant.   

14.  The above evidence of PW 1 remains un-rebutted and as there is no cross-

examination to that effect. Moreover evidence of PW1 is supported by 

evidence of the Branch Manger as well as relevant documents. In view of the 

above I don’t found any justifiable ground to disbelieve the evidence of PW1 , 

supported by PW2 and relevant documents and as such it is held that 

complainant has presented the cheque to his bank, the  UCO Bank, Tezpur 

Branch, within time and it was returned to the complainant  bank due to 

insufficiency of fund in the account of the accused to honour the cheque. 

15.   Thus, point no. (ii) and (iii)  are decided in favour of the complainant.  
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16.   Now, let me come to the point no. (iv) for determination, i.e. whether the 

complainant had made demand for payment of the said amount by giving a 

written notice to the to the accused within 30 days of receipt of information 

regarding the dishonour of cheque. 

17.  It is already proved that complainant was informed about the dishonor of 

cheque on 17.07.07 by its bank.  PW1 has stated that  he issued a demand 

notice on 20.07.07 by registered post with A/D through his advocate u/s 138 

of NI Act which was accordingly, served on the accused on 23.07.07. Ext. 5 is 

the office copy of the said Advocate Notice, Ext. 6 is the postal receipt and 

Ext. 7 is the Acknowledgement Card wherein, Ext. 7(1) is the signature of the 

accused person with date but the accused failed to make payment of the 

amount to him after the receipt of the said notice. There is no cross-

examination made by defense on the aforesaid oral and documentary 

evidence adduced by the complainant , he had even not disputed his 

signature in the acknowledgement, the ext-7, and as such the receipt of 

demand notice is deemed to have been admitted. 

 

18.   In view of the aforesaid discussion , it is held that complainant had made 

demand for payment of his legally recoverable debt to the accused amounting 

to Rs 2,20,000/-  by giving a written notice to the accused within 30 days of 

receipt of information by him from the bank regarding the return of the 

cheque as unpaid . 

19.   Point no. (iv) is also decided in favour of the complainant.  

20.   Now, let me come to the point no. (v) for determination, i.e. whether the 

accused had failed to make payment of the said amount of money to the 

complainant within 15 days of the receipt of the notice. It is already proved 

that the incriminating materials put by the complainant regarding part 

payment of the cheque during pendency of the case and regarding the dues in 

terms of the cheque remained unrebutted as there is no further cross or any 
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suggestion to the effect that the amount was not paid out of total cheque 

amount or that there is no any due to the complainant out of total cheque 

amount. There is neither any material before this court that the remaining 

amount was paid by the accused nor accused had lead rebuttal evidence .  

21.   In view of the above , it is apparent   that accused had not made the 

payment within 15 days of receipt of notice rather  during pendency of the 

case he   made part payment of Rs 60,000/ out of the cheque amount and the 

remaining amount is still due to the complainant. This point is thus decided in 

favour of the complainant.  

Decision- 

22.   In the light of the above, I am of the considered view that all the 

ingredients of Sec 138 of NI Act, are proved, beyond reasonable doubt. Thus, 

the prosecution has been able to prove that the guilt of the accused, Sri 

Jayanta Borah  u/s 138 of Negotiable Instruments Act, beyond reasonable 

doubt. Accordingly, the accused is convicted u/s 138 of Negotiable 

Instruments Act.  

23.   Considering the facts and nature of the offence , where credibility of 

business transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the accused. 

24.  Heard on the point of sentence. Accused has stated that he is the sole 

earning member of family consisting of his wife and minor children and he 

may be viewed leniently. 

25.  Considering the facts and circumstances of the case and the submission of 

accused made in sentence hearing , I sentence the accused  to pay a fine of 

Rs. 200,000/- (Rupees two lakhs), which is inclusive of the unpaid cheque 

amount and a lump sum interest amount, i/d S.I. for 3(three) months. The 

entire fine amount shall be paid to the complainant as compensation.  

26.   The judgment is pronounced in the open court on this 2nd of May, 2018. 

27.   The judgment is prepared under my hand and seal of this Court.  
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28.   The case is, accordingly, disposed off on contest. 

29.   Free copy of judgment be provided to the accused. 

30.   Signed, sealed and delivered in the open Court on this 2nd day of May, 

2018 at Sonitpur. 

      

         

(Smt. A. Rahman) 

   Addl.  Chief Judicial Magistrate, 

     Sonitpur :: Tezpur 

 

        

 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Kumar Jyoti Patangia  

PW2, Sri Nitya Kinkor Goswami 

WITNESSES FOR THE DEFENCE : 

 Nil. 

DOCUMENTS EXHIBITTED : 

Ext.1….Promissory note 

Ext-2….Cheque 

Ext-3 ...Cheque returning memo 

Ext-4 …Bank intimation letter stating about the insufficiency of fund 

Ext-5 …Notice issued to the accused requesting him for the payment.   

Ext-6 .. Postal receipt 

Ext- 7…Acknowledgement of the accused 

Ext-8 …Money Receipt, Cheque Issue Register (Double Marking) 

Ext-9… Statement of Account.  

 

 

 

 

                                                                               (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 


